UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

SHERRY SCHNALL, I ndividually and
On Behalf of All Ohers Simlarly
Si tuat ed

Plaintiffs,
- agai nst -

ANNUI TY AND LI FE RE (HOLDI NGS), LTD. ,
XL CAPI TAL, LTD., LAWRENCE S. DOYLE
FREDERI CK S. HAMVER, JOHN F. BURKE,
WLLIAM W ATKIN, BRI AN O HARA, AND
M CHAEL P. ESPOSI TO JR.

No. 3:02 CV 2133 (GLGQ
Def endant s.

COVMUNI CATI ONS WORKERS OF AMERI CA;

M DSTREAM | NVESTMENTS LTD, | ndividually
and On Behalf of All Ohers Simlarly
Si tuat ed

Plaintiffs, No. 3:03 CV 1826 (GLGQ
- agai nst -

KPMG LLP (UNI TED STATES), KPMG LLP

(UNI TED KI NGDOM), AND KPMG i n BERMUDA,

Def endant s.

RULI NG ON MOTI ON TO CONSOLI DATE RELATED ACTI ONS
AND TO REQUI RE THE PRESERVATI ON OF DOCUNMENTS

Before this court is plaintiffs’ notion to consolidate the case



entitled Communi cati ons Workers of America and M dstream | nvest nents

Ltd. v. KPMG LLP (United States) et al., 3:03CV1826(GLG, ["KPMG

case"], with Schnall v. ANR et al., 3:02CV2133(GLG) ["Schnall case"],

and to preserve all docunents relating to this litigation. For the
reasons set forth below, the court grants plaintiffs’ nmotion in part
and denies plaintiffs’ motion in part (KPMG Doc. #5, Schnall, Doc.
#86) .

| . Factual History and Procedural Background

The Schnall matter was commenced on Decenber 4, 2002,
subsequently, eight other cases were filed against Annuity and Life
Re (Holdings), Ltd. ["ANR"], and its officers and directors. On April
3, 2003, the court granted a notion to consolidate all nine actions,
with Schnall as the | ead case and Communi cati ons Workers of Anerica
and M dstream I nvestnents, Ltd. as lead plaintiffs. (Schnall, Doc.
#33). On July 11, 2003, the Schnall plaintiffs filed a consolidated
anended cl ass action conpl ai nt agai nst defendants, ANR, a Bernuda
corporation which sells annuity and |life reinsurance products, XL
Capital, Ltd., owner of between 11.1% and 12. 9% of ANR stock, and
ANR s officers and directors alleging violations of federal
securities laws, which injured purchasers of ANR securities between
March 15, 2000 and Novenber 19, 2002 [the "Cl ass Period"]. (Schnall,
Doc. #45). Several of the defendants have filed nmotions to dism ss,

which are currently pending.



The KPMG case was conmmenced on October 23, 2003, all eging,

inter alia, that KPM5 ANR s auditors, fraudulently certified

financial statenments during the Class Period. (KPMG Doc. #1). To
date, only KPMG LLP (United States) ["KPMG U.S."] has filed an
appearance. (KPMG Doc. #7)

1. Discussion

On Novenber, 24, 2003, plaintiffs filed a notion to consolidate
the KPMG case with the Schnall case and to preserve all docunents
relating to this litigation which is subject to the Private
Securities Litigation Reform Act of 1995 [the "PSLRA"]. Plaintiffs
argue that both actions assert substantially the sane clainms and
rai se substantially the same questions of fact and | aw and, thus, the
court should consolidate the two cases pursuant to Federal Rule of
Civil Procedure 42. Plaintiffs note that the litigation is in the
early stages and that consolidation will not prejudice any of the
def endants. (Schnall Doc. #87 at 3).

ANR does not oppose plaintiffs’ notion to consolidate. (Schnal
Doc. #95 at 1). KPMG U.S., one of the defendants in the KPMG case,
does not object to the nmotion to consolidate pursuant to Federal Rule
of Civil Procedure 42(a), subject to and without waiving its rights
to request a separate trial pursuant to Federal Rule of Civil
Procedure 42(b). (Schnall Doc. #96 at 2). Accordingly, in the

interests of judicial econonmy, the court grants plaintiffs’ request



to consolidate the cases, without prejudice to defendants’ rights to
request a separate trial at a later and nore appropriate phase of the
litigation.

Plaintiffs also request the court to order the preservation of
all docunents, including electronic docunents, related to this
litigation in accordance with 15 U. S.C. 878u-4(b)(3)(C(i). (Schnal
Doc. #87 at 4). Both ANR and KPMG U.S. object to this request.
(Schnall Docs. #95 at 1 & #96 at 2). The preservation provision
mandat es t hat:

During the pendency of any stay of discovery
pursuant to this paragraph, unless otherw se
ordered by the court, any party to the action
with actual notice of the allegations contained
in the conplaint shall treat all docunents,
data conpilations (including electronically
recorded or stored data), and tangi bl e objects
that are in the custody or control of such
person and that are relevant to the

al l egations, as if they were the subject of a
continui ng request for production of docunents
from an opposing party under the Federal Rules
of Civil Procedure.

15 U.S.C. §8 78u-4(b)(3)(C)(i). The purpose of this provision is "in

recognition that the inposition of a stay of discovery may increase

the likelihood that relevant evidence may be lost."” In re G and

Casinos, Inc. Securities. Litigation, 988 F.Supp. 1270, 1271

(D. M nn.1997) (internal quotation marks and citation omtted). The
statute al so provides for the possibility of court-ordered sanctions

for a party's "willful failure"” to conply with the duty to preserve



rel evant evidence. 15 U.S.C. 8 78u- 4(b)(3)(C)(ii).
"[T] he preservation of evidence in the possession of the

parties is statutorily automatic.” In re Grand Casinos, Inc.

Securities Litigation, 988 F. Supp. at 1273. Both ANR and KPMG U. S.

have actual notice of the allegations against them Furthernore, in
their responses to plaintiffs’ notion, both ANR and KPMG U. S. each
have affirmatively stated that they are fully aware of their

obl i gati ons under the PSLRA and the sanctions for failure to conply.

(Schnall Docs. #95 at 2 & #96 at 2). See In re Tyco International,

LTD. Securities Litigation, 2000 W. 33654141, at * 2 (D.N. H.

2000) (denyi ng request for order regarding the preservation of
documents and data in the custody or control of defendants because
order woul d unnecessarily duplicate or inproperly alter obligations
created under PSLRA). Accordingly, the court denies plaintiffs'
request for the issuance of a preservation order.

I11. Conclusion

For the reasons set forth above, the court grants plaintiffs’
notion with respect to consolidation of the two cases, w thout
prejudice to defendants’ rights to request a separate trial at a
| ater and nore appropriate phase of the litigation, but denies
plaintiffs’ notion with respect to the issuance of a preservation
order. (KPMG Doc. #5 & Schnall Doc. #86).

SO ORDERED.



Date: January 2, 2004
Wat er bury, Connecti cut.

/sl

GERARD L. GOETTEL,
United States District Judge



